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REPLY COMMENTS OF CENTEX TELEMANAGEMENT, INC.
ON CUSTOMER PROPRIETARY NETWORK INFORMATION

The opening comments filed in this docket demonstrate a compelling need
to strengthen the Commission’s customer proprietary network information (“CPNI"”)
rules to protect competitive and innovative services. CENTEX Telemanagement, Inc.
(“CENTEX Telemanagement”), by its attorneys, urges the Commission to maintain and
extend its CPNI rules to provide protection to all end users so long as local exchange
carriers (“LECs”) continue to enjoy a monopoly in local telephone service.

INTRODUCTION AND SUMMARY

Virtually all non-LEC commentators in this proceeding, like CENTEX
Telemanagement, advocate strengthening the CPNI rules, among other things, to apply
to all monopoly LECs and all LEC services, and to extend the existing prior authoriza-
tion requirement to customers of all size, including small business and residential cus-
tomers with fewer than 20 access lines.] Only the Bell Operating Companies (“BOCs")

and smaller LECs oppose strengthening the CPNI rules. Their arguments, however,

1 CENTEX Telemanagement at 2-3. See Section I below. References to the opening comments filed in this

docket include the party’s name and applicable page numbers.
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misapprehend the fundamental basis for the CPNI rules: to protect competition, cus-
tomer choice, and customer privacy from harm as a result of monopoly-acquired, cus-
tomer-sensitive information.

The principal arguments by the BOCs and other incumbent LECs reveal
this misguided approach to CPNI. Some BOCs suggest that the Commission should
impose no more restraints on their use of CPNI than for competitive firms in unregu-
lated markets.2 Other BOCs, and many smaller independent LECs, argue that the
Commission should create a so-called “level playing field” by restricting use of all carri-
ers’ CPNI, whether or not the carrier operates in monopoly or competitive markets.3
And independent LECs maintain that CPNI rules should not be applied to them be-
cause their relatively small size makes application of CPNI protections too burden-
some.4

The history of the Commission’s CPNI rules leaves no doubt that CPNI
merits special protection where it is obtained, by traditional LECs, as a consequence of
their bottleneck monopolies. In these circumstances, customers have little or no ability
to protect their privacy, and CPNI can be used to leverage the LECs’ existing monopo-
lies into new, innovative, and potentially competitive services. Itis this overriding con-
cern that differentiates LECs from other competitive carriers, and thus supports
strengthening and extending the CPNI rules.> At the very least, monopoly LECs
should be prohibited from using CPNI for sales and marketing purposes in the same

2 Gee, e.g., US West at 4-5, 22-23, 27; United States Tele. Ass'n (“USTA”) at 3.
3 See, e.g., USTA at 3, 6; Ameritech at 8-9; Cincinnati Bell (“CBT") at 2.
4 See, e.g., USTA at 7; NECA at 2-3; CBT at 2; United at 6-7.

5 As state regulators continue to authorize competitive entry into local exchange services (New York,
Maryland, etc.), this same principle distinguishes incumbent LECs from new entrants, whether competi-
tive access providers (“CAPs") or entities offering a broader range of competitive local telephone services.
The Commission’s CPNI rules should not prohibit CAPs, or any other carriers that do not enjoy
monopoly power, from utilizing CPNI information they acquire about their own customers. See Section
I below.



way that interexchange carriers are already prohibited from using LEC-acquired billing
name and address information for marketing purposes.®

The import of the comments could not be clearer. The Commission can
and should act immediately to strengthen its CPNI rules to protect consumers and exist-
ing and potential competitors of the BOCs and independent telephone companies.

DISCUSSION

In its initial comments, CENTEX Telemanagement demonstrated that the
Commission’s CPNI rules unjustly allow monopoly LECs to exploit CPNI to impede
competition for new and innovative telecommunication services, including alternative
local exchange services. CENTEX Telemanagement urged the Commission to expand
the existing CPNI rules to all basic exchange services, not just enhanced services, of all
monopoly LECs (including the independents), not just the BOCs and GTE; to require
prior customer authorization for CPNI release for all monopoly LEC customers, not just
their customers with more than 20 lines; and to limit the rights to use LEC-obtained
CPNI for marketing and sales purposes of incumbent LECs and their affiliates to the
same scope allowed interexchange carriers and companies not affiliated with a LEC.7

Virtually all of the comments from other non-LECs agree, emphasizing
that the existing CPNI rules are inadequate to protect either consumer privacy or com-
petition.8 The Commission’s existing CPNI rules give particularly short shrift to small
business and residential customers, fail to eliminate the monopoly LECs” CPNI advan-

tages, and exacerbate the competitive disparities associated with the accelerating intro-

6 47 C.F.R. § 64.1201(c); see Policies and Rul ncerni alidation and Billing Information for Joint
Use Calling Cards, Second Report and Order, 8 FCC Red. 4478, 4485 (1993), Second Order on Reconsid-

eration, 8 FCC Rcd. 8798 (1993).
7 CENTEX Telemanagement at 5-17.

8 See, e.g., Prodigy at 1-6; ITAA at 2-7; PA Office of Consumer Advocate (“PaOCA”) at 3-6.



duction of competition for interstate access, intralLATA, and, increasingly, local ex-
change services. CompuServe correctly summed up some of these inadequacies:

[T]he Commission is certainly correct in acknowledging in its Pub-
lic Notice that the changing telecommunications environment likely
heightens the importance of customer privacy and competitive eg-
uity issues. Allowing RBOCs access to CPNI without customer
consent violates fundamental expectations of privacy. ... More-
over, allowing RBOCs to access CPNI while denying ESPs access to
CPNI harms the information services marketplace and gives ESPs
affiliated with the RBOCs a clear competitive advantage.
[CompuServe at i].

The BOCs and other traditional LECs stand alone in their defense of the
existing rules, which itself suggests that the existing rules overwhelmingly favor the in-
cumbent LECs at the expense of customers, and existing and potential competitors.
Moreover, the LECs’ arguments for reducing or eliminating CPNI restrictions misap-
prehend the critical reason for CPNI rules: to protect consumers and non-LECs from
abuse of monopoly-generated customer information. Rather than addressing the real
issue, the LECs essentially ignore it, asserting that they should be treated like competi-
tive firms in competitive markets, without regard to their historic and continuing local
monopoly power.

L Non-LECs Overwhelmingly Support Strengthening and Expanding CPNI Rules

Virtually all of the non-LEC comments submitted in response to the

Commission’s March 10, 1994 Notice? agree that the existing CPNI rules fail to ade-

quately protect consumers and companies unaffiliated with monopoly LECs. These
commentators—including existing and potential competitors of the LECs, new and in-
novative firms like CENTEX Telemanagement, and state regulators and consumer or-

ganizations—substantially agree on changes that should be made to provide an accept-

e

9 Additional Comment Sought on Rules Governing Telephone Companies’ Use of Customer Proprieta
Network Information, Public Notice, FCC 94-63 (released March 10, 1994)(“INotice”).



able level of protection to consumers and companies offering competitive alternatives to
LEC enhanced and basic exchange services.

For example, many commentators agree that the existing CPNI protections
are too narrow because they fail to cover all services of all monopoly local exchange
carriers. These comments argue that the CPNI rules should be expanded beyond en-
hanced services to protect, for example, customer premises equipment (including
IDCMA and NATA), independent public payphones (including APCC), and video dial-
tone services (including NCTA).10 Several non-LECs also support the Commission’s
suggestion to extend the existing CPNI rules to govern independent LECs as well as the
BOCs and GTE.11 The comments thus demonstrate the need to extend the CPNI rules
to cover all services, not just enhanced services, of all monopoly LECs, not just the
“Tier 1” BOCs and GTE.

Companies serving small businesses and consumer representatives also
agree with CENTEX Telemanagement that the existing CPNI rules are clearly inade-
quate to protect small business and residential customers.12 These comments concur
that the 20 line minimum threshold for prior customer authorization should be ex-
tended to all customers of monopoly LECs, regardless of size. ITAA explains that the
rationale for this distinction is “unfathomable,” and that the existing rule gives the in-
cumbent LECs “a clear competitive advantage over independent enhanced service
providers in marketing enhanced services to smaller customers.” ITAA at 5.

In sum, other than the BOCs and other monopoly providers of local tele-

phone services, the overwhelming weight of the comments in this docket demonstrate a

10 Independent Data Comm. Manuf. Ass'n (“IDCMA”) at 2; NATA at 2; American Pub. Comm. Council
(“APCC”) at 2; National Cable Television Ass'n (“NCTA”) at4, 6-8. NCTA requests that the Commission
develop separate CPNI rules for video dialtone services. Id.

11 Texas PUC at 11. See also, e.g., CompuServe at 11-13; IDCMA at 7-8.

12 Gee, e.g., California Bank Clearinghouse at 6; Information Ind. Ass'n at 3; Tele-Comm. Ass'nat 2, 4;
PaOCA at 3-6; Texas PUC at 10-11.



plain consensus favoring expanding and strengthening the CPNI rules. Only the LECs
oppose expanding or modifying the rules. But the LECs’ arguments obscure the real is-
sue in this proceeding, attempting to conceal the essential concern giving rise to the

need for the CPNI rules: the LECs’ continuing bottleneck control over local services.

II. LEC Bottleneck Monopolies Require Strengthening CPNI Rules
The CPNI rules are required primarily because of the bottleneck

monopoly power that the LECs continue to hold over virtually all local telecommunica-
tions services. It is by virtue of their position as local exchange monopolies that the
LECs receive CPNI in the first instance; and because of the current lack of customer
choice for local service alternatives, the LECs receive CPNI from all local exchange cus-
tomers. Customers simply cannot choose, absent CPNI rules, to withhold CPNI from
LECs and their affiliates. Thus, the incumbent LECs’ position as bottleneck over com-
peting services allows them to use CPNI information to achieve an unfair competitive
advantage and retard the emergence of effective customer choice in local telecommuni-
cations, whether from CAPs or other entrants into the local exchange marketplace.13
Nonetheless, the LEC comments ignore the existence and importance of
their monopoly power. In fact, some monopoly LECs go so far as to argue that they
should be treated as if they were companies operating in a competitive market. For ex-
ample, the BOCs argue that the same restrictions should be placed on them as on other
telecommunications service providers, including interexchange carriers and other com-
petitive firms, and that their customers “expect” sales pitches from the LECs and their
affiliates. US West states cavalierly that it, “like other large, multi-faceted organizations,
should be permitted the freedom to use [its] own business information in ways that [it]
deems most appropriate—ways responsive to market initiatives and demands.” US

West at 7. This argument flies in the face of reality: the LECs’ local bottlenecks make

13 Gee, e.g., CENTEX Telemanagement at 6-8; Prodigy at 5-9; IDCMA at 5-7.



them fundamentally different than other service providers and necessitate stringent
CPNI rules that would, quite clearly, be unnecessary in a truly competitive environ-
ment.

Many incumbent LECs argue that there should be no more restrictions on
their use of CPNI than any company in a competitive market. USTA notes that CPNI
regulations are not applied to a whole litany of competitive firms, including retail stores
and credit card companies. USTA at 3; see also BellSouth at 8-9. But the LECs, by virtue
of their monopolies, are substantially different from, for example, CitiBank credit card
services. If CitiBank exploits information regarding its customers, for instance by pro-

viding it to numerous affiliates, customers can choose to use another credit card com-

pany, canceling their CitiBank card in favor of a card offered by a company that offers
more customer privacy. If local exchange customers object to the LECs providing CPNI
to their affiliates, in contrast, they cannot choose another local exchange company.

Nor does CitiBank have a government protected guarantee that it will re-
ceive proprietary information from every credit card holder in the areas where it does
business; instead, CitiBank can only secure information from customers that it wins
over in the competitive market. The state-franchised local exchange monopolies, in con-
trast, are assured that they will have CPNI of every telephone customer in their local
service areas. Moreover, CitiBank's rivals do not have to purchase credit cards from
CitiBank to sell credit services to CitiBank customers, as LEC rivals must, let alone pro-
vide the type of competitively sensitive information (including network configuration
and traffic loads) that the LECs receive from their rivals’ CPNI.14

Similarly, the claim by some monopoly LECs that local exchange cus-
tomers “expect” sales pitches from the LEC and its unregulated affiliates based on CPNI

(see, e.g., NYNEX at 3) completely fails to comprehend the difference between the local

14 See CENTEX Telemanagement at 7-8 & n.J9.



telephone monopolies and companies operating in a competitive market. Customers
offended or concerned about use of information provided to CitiBank or MCI, for exam-
ple, can select a different credit card provider or long distance company, thereby
“yoting with their feet” against any perceived intrusion on their privacy. LEC cus-
tomers have no such options. They can be subjected to endless marketing efforts by the
local exchange monopoly—and any company with which their local exchange company
is affiliated-—without ability to choose a different service provider. Indeed, absent

CPNI rules, customers have no practical remedy to LEC invasions of their privacy.

The theme of these LEC arguments is that the Commission should essen-
tially ignore the LECs” monopoly control over local exchange and access services. But it
cannot and should not. Comparing LECs and competitive firms is a meaningless exer-
cise in light of the fundamental marketplace difference between them. Because of their
bottleneck power, any misuse of CPNI by LECs threatens not only to interfere with
competition, but to leave customers without recourse for invasion of their privacy inter-
ests. Only when the economic and regulatory environment has changed such that ef-
fective competition and customer choice exists for all local telephone services will LECs
be situated like the competitive-market firms they ask the Commission to emulate.
While that trend is beginning, and should continue as local jurisdictions expand autho-
rization for competitive entry into additional markets and basic exchange services by
CAPs and others, the LECs continue to enjoy substantially undiminished market power
across a broad range of local exchange and enhanced services.

For their part, independent LECs also ignore the bottleneck underpinnings
of the CPNI rules in arguing that compliance with the CPNI rules would be too
“burdensome” in light of their relatively small size and assets.> The plain fact is that

the independents possess the same monopoly power in their local markets as the BOCs

15 See, e.g., USTA at 7; CBT at 2; United at 6-7.



and GTE, thus requiring that they be governed by the same CPNI rules. To the extent
that the Commission concludes that compliance with certain requirements (such as the
annual reporting requirements) is too onerous, the Commission should waive those
specific rules. But, as with GTE, the Commission should no longer sanction monopoly
LECs, whether independent or not, to use their preferential access to CPNI to disadvan-

tage emerging competition.16

III.  Emerging Services Require Strengthening CPNI Rules

Several commentators note that LEC opportunities to use CPNI to harm
rivals will multiply as competition eventually emerges to extend through the local
exchange and technology introduces new and innovative services. As just one example,
the Pennsylvania Office of Consumer Advocate and NCTA both detail potential
opportunities that BOCs will have to unfairly exploit CPNI to gain a competitive
advantage in video services.1”

CENTEX Telemanagement’s first-hand experience with LEC CPNI abuse,
as detailed in its initial comments,18 demonstrates the wisdom of this prediction. CEN-
TEX Telemanagement currently is in a unique position where, although its clients pur-
chase local exchange Centrex services from the LECs, some LECs have perceived CEN-
TEX Telemanagement as a potential competitor, and, as a result, aggressively exploited
CPNI to discourage potential and existing clients from using its services.

CENTEX Telemanagement's experience demonstrates that the CPNI rules

cannot be restricted to “enhanced” LEC services only, because opportunities for defeat-

16 Some independent LECs suggest that extending the CPNI rules to independents is not justified be-
cause the intermodal “affiliation” strategies (e.g., Bell Atlantic/TCI) mentioned in the Notice are not re-
lated to them. See United at 3 n.5. But the Commission clearly has the legal authority to amend its rules
where circumstances warrant, and need not, as these LECs argue, impose CPNI restrictions only on those
entities to which the Computer III non-structural “enhanced services” safeguards apply.

17 NCTA at 5-6; PaOCA at5.

18 CENTEX Telemanagement at 8-11.



ing customer choice and impairing the development of alternative telecommunications
options are just as real—if not more pressing today—in local exchange markets as in the
enhanced services market. Furthermore, LEC potential (and economic incentive) for
abuse of CPNI in order to achieve unilateral competitive advantages will only get worse
as local exchange entry is authorized in additional jurisdictions and as competition for
other new, innovative services develops. Of course, the list of services, products and
markets unprotected by CPNI rules will grow as more local services are opened to
competitive entry and innovative services are introduced and extended into markets
throughout the nation. These nascent services and products are most in need of protec-
tion from LEC abuse of CPNI, and they are most in need of CPNI protection. Unless the
Commission acts now to protect these emerging forms of exchange and innovative,
broadband competition with traditional LECs, it runs the risk that anticompetitive con-
duct by monopoly LECs will diminish competition for new services or exclude it alto-
gether.
CONCLUSION

There is no longer any justification for allowing monopoly LEC use of
CPNI that is prohibited for LEC competitors, or for drawing arbitrary size limitations to
the privacy protections accorded LEC subscribers. The Commission should therefore
modify the CPNI rules to extend the prior authorization requirement to LEC small busi-
ness and residential customers with fewer than 20 lines, to apply its CPNI rules to the
independent telephone companies, not just the BOCs and GTE, and to apply to mon-
opoly LECs the same restriction against marketing use of LEC-acquired BNA that it
presently applies to interexchange carriers. In contrast, competitive firms and local ex-

change rivals of the incumbent LECs, which clearly do not have monopoly power,

-10-



should be permitted to continue to use their own CPNI, as the current rules appropri-

ately allow.

Respectfully submitted,

lenn B. Manjghin
John S. di e
NFELD & COHEN
1615 M Street, N.-W. , Suite 700
Washington, D.C. 20036
(202) 955-6300

Attorneys for CENTEX Telemanagement, Inc.

Dated: May 19, 1994.
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